I. INTRODUCTION
"Shareholders are stupid and impertinent: stupid, because they buy shares, and impertinent, because they demand a return." 1 This is how Carl Fuerstenberg, a high profile German banker of the between-wars period once referred to minority shareholders. Today, the argument that minority shareholders are mere [Vol. 4 opportunists lacks foundation. 2 It is now well established that the existence of vibrant stock markets with ample participation by minority shareholders is an important vehicle for savings mobilization, financial development and economic growth. 3 In recent years a number of studies have shown that enhanced minority shareholder protection is associated with higher valuation of corporate assets and with more developed and valuable capital markets. 4 Because of this, in the past decade a consensus emerged in academic circles suggesting that minority shareholders deserve legal protection not only for equitable reasons, but for efficiency considerations as well.
This article examines key elements in the history, structure, and application of the legal framework offering protection to minority shareholders in Brazilian listed corporations. Such an examination is particularly timely. The Economist recently predicted that in the next 10-15 years, Brazil shall become the world"s fifth-largest economy, surpassing both France and Britain. 5 As an increasing number of Brazilian corporations become publicly traded, and stock ownership becomes dispersed, international companies seeking to acquire Brazilian assets will have to deal with Brazilian regulations governing tender offers, minority shareholder rights, and fairness opinions and valuations.
This paper proceeds in Section II by examining the history of minority shareholders protection in Brazil. This will give some context to the main reformations to the Brazilian Corporations Law of 1976. 6 It will also highlight recent developments in the Brazilian stock markets, particularly the fact that dispersed ownership can for the first time in Brazilian history be found in a few listed corporations. Section III presents the main features of the current legal framework for the protection of minority shareholders. It analyzes the most important provisions under the Brazilian Corporations Law, as well as the most relevant regulations issued by the São Paulo Stock Exchange (BM&FBovespa). Section IV presents the results of an empirical study of the degree of enforcement of laws and regulations protecting minority shareholders. The data shows that judicial and administrative application of such legal provisions is still relatively unpredictable and time consuming. Section V concludes.
II. THE PROTECTION OF MINORITY SHAREHOLDERS IN HISTORICAL PERSPECTIVE
The Corporations Law in Brazil governs joint stock companies and contains the most important legal provisions dealing with the protection of minority shareholders in Brazil. Its intellectual foundations can be traced to the Second Plan of National Development ("PND II"), a set of guidelines for national industrial policies that were put in place during the 1970s. 7 At that time, the formation of large national economic groups was viewed as a central component of development strategies across the developing world. Inspired by a similar law in South Korea, the Corporations Law was conceived as a vehicle that would foster the creation of 
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national "champions"-that is, large conglomerates controlled by Brazilian groups. 8 The Corporations Law of 1976 reflected the political dynamics of the time. The then-incumbent military regime was striving to develop the economy while keeping political power concentrated. 9 Similarly, the Corporations Law intended to spread capital ownership of listed corporations without democratizing the political power within them. According to most Brazilian legal scholars, the Corporation Law"s central objective was the preservation of the interests of large business groups. 10 At the same time, and sometimes in tension with the goal of protecting controlling shareholders, the Corporations Law sought to extend enough protection to minority shareholders, so as to entice investors to voluntarily turn to the stock market.
11
In order to maintain the power structure within the Brazilian corporations that decided to go public, the Corporations Law of 1976 allowed corporations to issue preferred shares. Originally, up to 2/3 of the total capital stock could be comprised of preferred, nonvoting stock. 12 At the same time, the Corporations Law 11. This dual concern for strengthening of the Brazilian conglomerates and protecting minority shareholders can be found in the Motives ("Exposição 4. The project basically aims at creating the legal structure necessary for strengthening of the country"s capital markets, which in the current stage of the development of the Brazilian economy is indispensable for the survival of private companies. The voluntary mobilization of savings toward the productive sector requires the establishment of a system that ensures minority shareholders the observance of clear and equitable rules that are appealing in terms of security and profitability without paralyzing the business community. MÁRIO HENRIQUE SIMONSEN, EXPOSIÇÃO DE MOTIVOS. 12.
The permission to issue up to 2/3 of nonvoting stocks means that in the simplest ownership structure a company could be controlled with just one required that such preferred nonvoting shares were granted some economic advantages over voting shares. It thus became common for listed corporations to establish a very narrow economic advantage for nonvoting stock only for the purposes of fulfilling this legal requirement. Listed corporations usually had bylaws establishing that nonvoting shares had a priority over voting shares upon liquidation. In practice, however, bankruptcy proceedings were such that shareholders (both voting and nonvoting) were left with hardly any value upon conclusion of the liquidation. The Corporations Law awarded minority shareholders a set of individual rights and established fiduciary duties and obligations for the corporation"s administrators and controlling shareholders. Furthermore, the government created the Brazilian Securities and Exchange Commission (Comissão de Valores Mobiliários -CVM) which was, and still is, in charge of regulating and supervising securities markets. 13 The Brazilian Corporations Law was basically in line with the state-led, import substitutions industrialization models of development prevailing in the mid-1970s.
14 This largely explains why the law was not substantially amended until those models lost their supremacy in the policy debate. In Brazil, the shift between economic models gained momentum with the country"s democratization and the economic reforms championed by President Fernando Collor (1990 Collor ( -1992 , and consolidated by presidents Itamar Franco (1992) (1993) (1994) and Fernando Henrique Cardoso (1995) (1996) (1997) (1998) (1999) (2000) (2001) (2002) (2003) . As a result, the Corporations Law was twice reformed, first in 1997 15 and later in 2001.
16
The 1997 reform of the Corporations Law aimed at facilitating the ongoing Brazilian privatizations program that was occurring at that time. 17 The most relevant, and most polemic, change brought sixth of its capital. Moreover, with additional layered structures control could in theory be exercised with an insignificant capital stake. about was the elimination of tag along rights for minority voting shareholders. 18 As originally enacted in 1976, the Corporations Law had provided for a mandatory tender offer for all of the outstanding voting stocks in case of a control transfer. 19 The tender offer was required to be made for a price equal to that paid for the controlling block. Tag along rights compelled controlling shareholders to include the holdings of voting minorities in sale negotiations. In practice, controlling shareholders were then forced to share the control premium with all of the remaining voting shareholders. This framework placed an important check on the controlling groups" actions to capture private benefits of control.
Many of the state-controlled companies that were privatized by the end of the 1990s had minority voting shareholders. The removal of tag along rights meant that new owners could buy the controlling block without having to make tender offers for the shares of any minority groups. As a result, the government managed to capture the entire control premium paid by acquirers. The 1997 reform also abolished other minority protection mechanisms. Most noticeably, it eliminated shareholder withdrawal rights in mergers and spin-offs, and it lowered the price at which shareholders could withdraw in the cases where that right continued to be effective.
20
In Brazil, the immediate impact of the privatization program on the development of the local stock market was at best discrete, if 18 .
It has never been a mandatory requirement that the holders of nonvoting shares receive tender offers directly.
19. Corporations Law, article 254: The transfer of the control of a listed company shall be subject to the prior authorization of the Securities Commission. Paragraph 1-The Securities Commission shall ensure that the minority shareholders receive equitable treatment by means of a simultaneous public offer for acquisition of stocks. Paragraph 2.-If the number of stocks being offered, including those belonging to the controlling or majority shareholders, exceeds the limit set forth under the public offer, an apportionment as provided for in the instrument of offer shall be made. (As of 1997, this provision is no longer in force.) 20.
Before the 1997 reform, dissenting shareholders had the right to withdraw at a price equal to the book value of their stocks. The reform allowed the bylaws to establish that the redemption amount could be lower than book value if such redemption amount were calculated based on the economic value of the company, which would be based on forecast profits assessed through a discounted cash flow valuation or other criteria as set forth under the bylaws. not negative. 21 Accordingly, the 1997 reforms are now believed to have generally reduced minority investors" confidence. 22 In fact, by the end of the 1990s the Brazilian stock market was facing a serious crisis. 23 In all of these countries, a combination of large short-term liabilities and relatively scarce internationally liquid assets resulted in extreme vulnerability and eventually in a confidence crisis and a reversal of capital flow. As international financial conditions worsened, Brazil experienced a recession and its currency devalued rapidly. In 1998-99, the average annual growth rate fell to 0.5%, the Brazilian currency lost approximately one-third of its purchasing power from April 1998 to April 1999, and fiscal deficits skyrocketed. Second, distortionary taxation contributed to further depress the local stock markets. In particular, fiscal deficits prompted the government to levy a tax on every financial transaction, including on every purchase and sale of stocks. 24 given the option to negotiate their stock in the American market using American Depositary Receipts (ADRs), thus reducing even further the liquidity of the Brazilian stock market.
25
In reaction to this series of events, the Brazilian Congress started to debate a new round of reforms to the Brazilian Corporations Law. At first, Congress seemed to aim at eliminating nonvoting stock altogether and at reinstating full-fledged tag along rights. Political pressure from controlling groups however led the reformation to accomplish much less. 26 Instead of eliminating nonvoting stocks, as originally intended, the reform finally enacted in 2001 only reduced the limit for nonvoting stocks from 2/3 to 50% of the total capital stock. 27 Most importantly, existing listed corporations were exempted from the new limits. Furthermore, tag along rights were reinstated, but only for holders of voting shares and were limited to 80% of the price paid for the controlling stock.
28
To compensate for not eliminating the existence of preferred stocks, the 2001 reforms tried to give more palpable advantages for preferred shareholders. As detailed later on in this paper, this was done by giving the corporation the option to choose among establishing certain mandatory minimum dividends for preferred 25 .
In reformation "controllers' interest groups were able to "capture" the legislation both directly and indirectly. Directly, and most effectively, the interest groups exerted pressure on legislators and the President to drop amendments aimed at increasing minority shareholders' rights. . . The interest groups were also able to indirectly influence the proposed reforms by adding several amendments to the text of the law. These amendments reduced the effectiveness of minority rights.").
27. Corporations Law, art. 15.
28.
See id. at art. 254A ("The direct or indirect transfer of control of a listed corporation can only be effected under the condition that the purchaser agrees to conduct a public offer to acquire the voting stocks owned by the remaining shareholders. The offer price for such stocks shall be at least 80% of the amount paid for the voting stocks comprising the controlling block"); see also id. at art. 17, §7 (The 2001 reform also created the possibility that the government could have a golden share [giving special veto powers] in the corporations being privatized.). stocks, establishing dividends for preferred stocks higher than those applying to voting stocks, or establishing limited tag along rights for preferred shareholders upon sale of the controlling interest.
29
It is fair to say that the 2001 reformation of the Corporations Law increased the overall level of protection of minority shareholders. Improvements included a requirement for making a tender offer to minority shareholders in case of delisting, 30 the enactment of provisions expressly prohibiting and criminalizing the practice of insider trading, 31 and increased representation of minority shareholders in the board of directors of listed corporations. 32 At the same time, the preservation of nonvoting stocks and the limitations in tag along rights meant that the improvements to the position of minority shareholders were less significant than what was boasted by numerous politicians of the time.
It was self-regulation-rather than state regulation-that created the conditions for truly enhanced corporate governance practices and higher protections for minority shareholders in Brazil. . Id. at art. 4 ("The public listing of a corporation may only be canceled if the corporation that issued the stocks, the majority shareholder or the controlling corporation directly or indirectly makes a tender offer to acquire all of the outstanding stocks for a fair price, at least equal to the appraised equity value of the corporation, calculated based on one or more of the following criteria: accounting net worth, equity value calculated at market value, discounted cash flow, multiples comparison, market value, or another criterion adopted by the Brazilian Securities Commission." . . . Shareholders holding at least 10% of outstanding stocks of a listed corporation may request the officers to call a special shareholders" meeting with holders of outstanding stocks in order to determine a new appraisal, based on the same or different criteria from those originally adopted, for purposes of determining the valuation of the corporation as provided for [above]").
31.
Id. at art. 155; see infra notes 127-130.
32.
Id. at art. 141.
33.
The rules enacted by BM&FBovespa governing the new listing segments are currently being revised. The main topics being debated involve a requirement for the election of independent directors, the extension of arbitration to all shareholders, and the definition of "diffuse control." The amended version of current rules is expected to be published still in 2010. Under the deliberation procedures presently in place, a proposed amendment must be previously presented in a closed hearing to the corporations listed in each segment. The proposition can be blocked by a formal rejection of at least 1/3 of these new listing segments, corporations could voluntarily agree to adopt governance practices that went far beyond the minimum standards established under the Brazilian Corporations Law, arguably providing much greater transparency and strengthening the rights and protections of minority shareholders.
34
The three listing segments were named Novo Mercado (literally, "new market"), Level 2 and Level 1. Novo Mercado"s biggest advance was to do away with the nonvoting stock that had caused so much political controversy in the past. 35 Corporations listed in the Novo Mercado were also required to grant unrestricted tag along rights to all of their shareholders. 36 In addition, they were required to fulfill a number of additional obligations, for example: Id. at item 8.1 (providing that in the event of sale of control the buyer must make a tender offer to buy all outstanding stocks under equal terms, with no 80% ceiling).
(1) maintaining a minimum of 25% of capital stock in free float, 37 (2) establishing a unified maximum two-year term for the entire board of directors with at least five directors, 38 (3) submitting yearly financial statements pursuant to US GAAP or IRFS norms, improving the disclosure of information in the quarterly financial statements, 39 and (4) making tender offers based on economic value to holders of stock in free float both in case of delisting and of withdrawal from the Novo Mercado. 40 Moreover, any disputes between corporation and shareholders would be solved by binding arbitration. 41 The key distinction between the Novo Mercado and Level 2 is that the latter allows the corporations to have nonvoting shares, while the former does not. 42 Still, holders of preferred stock of corporations listed in Level 2 must be granted the right to vote in certain matters such as incorporation, merger, spin-off, the approval of contracts entered into between the corporation and firms of the same holding group, appraisal of assets contributed to pay up capital increases, the choice of the independent expert in charge of valuating the corporation, and the amendment to the corporation"s bylaws, including with respect to its rules of corporate governance. 43 Moreover, in case controlling shareholders sell their stake, a tender offer must be presented to the preferred shareholders in the amount of at least 80% of the value/conditions paid to the controlling group (remember that under the Corporations Law, preferred shareholders have no tag along rights). 44 As to Level 1, which is the less stringent of the special listing segments, the adhering corporations have to fulfill less rigorous variations of obligations that apply to the Novo Mercado and to Level 2. Although Level 1 also requires corporations to maintain a minimum of 25% of capital stock in free float, most of
37.
Id. at item 7.3 and item 2.1 (defining "Minimum Free Float").
38.
Id. at items 4.3 and 4.4.
39.
Id. at items 6.1 e 6.2.
40.
Id. at item 10.2; and, see also, id. at item 11.7 (providing that the corporations" securities cannot be traded on the Novo Mercado for at least 2 years after the delisting is formalized).
41.
Id. at item 13.1. 42.
Corporate Governance Level 2 Listing Rules, item 3.1, (i).
43.
Id. at item 4.1.
44.
Id. at item 8. its provisions deal with mechanisms that enhance transparency and disclosure requirements. 45 In any case, corporations listed in any of the special listing segments will always have to abide by the minimum standards set forth under the Corporations Law.
After a slow start, BM&FBovespa"s new listing segments eventually took off. In November of 2007, the Financial Times wrote: "Not long ago the São Paulo Stock Exchange was a sleepy backwater, much like any other stock exchanges in Latin America . . . Since then, things have changed. By 2006, average daily trading had risen to R$2.4bn ($1.1bn). The [BM&FBovespa]"s extraordinary initial public offering on October 26 shot it into the top rank of world capital markets." BM&FBovespa closed 2007 with an accumulated rise of 72% (measured in U.S. dollars), the third biggest rise among the world"s stock exchanges. 46 It should also be noted that the effects of the most recent international financial crisis on the Brazilian stock exchange have so far been mild. In truth, 2008 witnessed a reduction both in the number of corporations listed at the BM&FBovespa, as well as in total market capitalization. 47 However, this trend was soon reversed, as BM&FBovespa"s market capitalization in 2009 ended 82.5% higher than that of 2008.
48
In the beginning of 2010, almost half of BM&FBovespa"s 433 corporations were listed in a special segment: 106 corporations were listed in the Novo Mercado, 19 in Level 2, and 35 in Level 1. 49 The remaining 273 corporations are still listed at BM&FBovespa pursuant to traditional, legally required levels of corporate governance, but most of them had previously gone public. In fact, voluntarily adherence to one of the special listing segments has now become standard practice for the numerous 45 .
Corporate Governance Level 1 Listing Rules, Part IV, item 5. IPOs that took place through BM&FBovespa during the last decade.
While the link between law and economic development remains a theoretical quagmire, 50 academics debate about whether improved corporate governance was a cause or a consequence of economic improvements in Brazil. 51 There is no doubt that the protective framework for minority shareholders that emerged from the crisis of 2001 was the product of institutional fiat. However, it cannot be ignored that Brazil"s robust economic cycle reinforced the effectiveness and stability of such a legal design. Be that as it may, the fact remains that the protection of minority shareholders is now substantially higher than when the Corporations Law was originally enacted.
III. THE LEGAL FRAMEWORK PROTECTING MINORITY SHAREHOLDERS
The legal framework pertaining to the protection of minority shareholders of listed corporations is fragmented and contained in essentially two, and in some cases three, statutory bodies. First, the Corporations Law itself; 52 second, the myriad of instructions enacted by the supervising authority, the CVM; and third, in the special regulations enacted by the BM&FBovespa that apply to corporations listed in the special listing segments, as the case may be.
The starting point for an examination of the legal framework protecting minority shareholders of listed corporations should be the "essential" rights specified in the Corporations Law. [Vol. 4 rights are established by Congress and they cannot be suppressed by the corporation"s bylaws, or by a resolution of a shareholders meeting. There are five essential rights: (1) the right to receive dividends, (2) the right to participate in the sale of the corporation"s assets upon liquidation, (3) the right to supervise the corporation"s bodies, (4) the right of first refusal that arises upon the subscription of shares, founders" shares convertible into shares, debentures convertible into shares and subscription bonuses, and (5) the right to withdraw from the corporation in specific instances set forth under the Corporations Law.
54
These and other rights gain clearer focus through examination of various instances of Brazilian legislation. A more systematic description based on state and non-state law can be observed by categorizing minority shareholder rights based on their nature. Accordingly, they can be divided into political rights, economic rights, oversight and information rights and procedural rights, as follows.
A. Political Rights
Political rights allow shareholders to participate in the corporate bodies that make decisions on behalf of the corporation, particularly the shareholders" meeting ("assembléia geral") and the board of directors ("conselho de administração").
The most important political right set forth under the Corporations Law is the right to vote at shareholders" meetings. The law establishes certain formalities that have to be followed in order to safeguard the participation of voting minority shareholders in these meetings. These formalities include giving prior public notice of the meetings, having a minimum quorum for the holding of valid shareholders" meetings, and having the minimum percentage of votes for the approval of certain topics. Lack of observation of such formalities may cause the resolutions to be declared void by courts. Historically, the notice requirements for listed corporations before the valid holding of a shareholders" meeting was not a major concern of regulators, and for understandable reasons. Where there is a clear block of controlling shareholders, shareholder meetings are themselves oftentimes just a formality. Recently, however, the emergence of corporations with dispersed ownership led the CVM to start paying closer attention to formalities in shareholder meetings. Accordingly, the CVM established a detailed list of information to be provided to shareholders before a shareholder meeting can validly take place. In addition, the CVM finally allowed and regulated the exercise of proxy voting in shareholders" meetings. 56 It is notable that as of March of 2010, BM&FBovespa had five corporations in which the three largest shareholders jointly held less than 25% of total voting capital.
57 Furthermore, there were over a dozen corporations in which the three largest shareholders held between 25% and 49.9% of total voting capital. 58 Although there are now a few corporations with dispersed ownership in Brazil, a cautionary note still applies to the topic of political control in listed corporations. The general pattern of corporate control within Brazilian listed corporations is one of high political concentration. 59 The block of controlling shareholders systematically holds the majority vote in shareholder meetings, being able to solely adopt resolutions and to elect the SOCIEDADES ANÔNIMAS 154-166 (1989) (discussing the legal requirements generally applicable to the adoption of valid resolutions in shareholders" meetings).
56 administrators. Therefore, minority shareholders seldom take an active role in corporate matters. This is true notwithstanding the existence of voting rights that are strictly protected as a matter of law. In practice, minority shareholders tend to exercise their voting rights more often while supervising the actions of controlling shareholders. This commonly arises when certain matters must be made public and approved by the shareholder regardless of whether there is a controlling block at the meeting or not. These matters include the distribution of dividends, the approval of financial statements, and the election of administrators. Publicity of such information opens the possibility of questioning by minority shareholders in court or through the CVM.
The right to vote can be restricted by the corporations" bylaws, giving rise, as is common, to preferred shares with limited, or no voting rights. A longstanding debate surrounds the existence of nonvoting preferred stocks in Brazil. In line with the original justification for their creation in the 1970s, some authors hold that preferred stock is a practical and effective alternative for corporations to raise capital. 60 Accordingly, the market itself would determine the value of non-voting stock, while allowing business groups to reach the stock markets without having to share control. Other authors believe that lack of voting rights is intrinsically detrimental to minorities and to the development of the stock markets more broadly. 61 As previously mentioned, the Corporations Law currently allows listed corporations to issue nonvoting preferred stock corresponding to up to 50% of the total capital stock. 62 It must be noted, moreover, that nonvoting preferred shares automatically acquire voting rights when the corporation fails to pay the fixed or minimum dividend to which a certain stock is entitled; and such rights to vote endure until payment has been made, if the dividend is not cumulative, or until all cumulative dividends in arrears have been paid. 63 Minority shareholders can also supervise the actions of controlling groups by appointing members to the board of directors. 64 Minority shareholders representing at least 10% of the voting capital have the right to request a multiple voting ("voto múltiplo") for the election of the members of the board of directors.
65 Multiple voting is a mechanism whereby each voting stock is given the right to make as many votes as the number of vacant positions in the board of directors. For instance, if the shareholders are electing five board members, each voting stock will cast five votes. By concentrating all votes in one or two candidates, this procedure empowers minorities to elect at least a small number of board members. 67 This same right was extended to shareholders having nonvoting preferred stocks that represent at least 10% of the corporation"s total stock capital. 68 In addition, corporations listed in the special listing segments follow more stringent rules: the board of directors of corporations listed in the Id. at art. 141 (providing that even if the election of the Board of Directors is conducted through multiple voting, the shareholders bound by voting agreements representing more than 50% of voting stocks will have the right to appoint the same number of members appointed by the remaining shareholders plus one, regardless of the number of board members specified in the bylaws).
67.
Id. at art. 141, §4, I.
68.
Id. at art. 141, §4, II. [Vol. 4
Novo Mercado and in Level 2 must be composed of at least five members, 20% of which must be independent directors.
69
However, controlling shareholders retain the right to appoint the majority of the members of the board of directors in any case.
70
Because of this, the right to be represented within the board of directors does not necessarily cause minority shareholders to have the power to actively influence decision-making within the board of directors. Nevertheless, representation within the board of directors creates at least an additional instance where minorities can obtain information about the corporations" business and sometimes oppose or question resolutions. 70. The legal regime governing the participation of minority shareholders in the Board of Directors has been the subject of much legal controversy. The CVM has twice ruled on the subject. Firstly, it decided that, if the corporation has no preferred stocks, voting shareholders owning 10% of the total capital can appoint a member to the Board of Directors (even though the Corporations Law establishes a 15% requirement 
B. Economic Rights
Stock value is a function of the bundle of rights contained in each stock. Thus, most (if not all) of the individual rights contained in the Corporations Law are in some sense "economic" rights, because the stock valuation presumably reflects the present value of these rights-even if imperfectly so. Here, however, the expression "economic rights" is employed in the narrower sense typically used in doctrinal studies of Brazilian corporate law.
71
From this perspective, the basic economic rights are the right to receive dividends, tag along rights, dissent and appraisal rights, and rights of first refusal.
To begin with, in principle, at least 25% of the corporation"s yearly net profits must be paid as dividends. The corporation"s bylaws can however establish a lower percentage. 72 In addition, the percentage of the net profits that have to be paid out as dividends for the different types of stocks is flexible. 73 Nonvoting preferred stock can only be accepted for trading in the stock market if they are afforded at least one of three advantages: a priority in the receipt of dividends corresponding to at least 3% of the stock"s net worth, dividends at least 10% higher than the dividend assigned to the voting stocks, or the same tag along rights as those held by voting shareholders (that is, tag along rights with tender offer value based on 80% of the price paid to controlling shareholders).
74
Tag along rights have also been dealt with under the rubric of "economic rights." The existence of tag along means that the purchaser of a controlling stake of a corporation must make a tender offer to holders of minority shares. 75 72. Corporations Law, art. 17. (announcing that the yearly net income should be calculated as set forth under article 202 of the Corporations Law and according to the following criteria: (i) a priority in the receipt of dividends corresponding to at least 3% of the stock"s equity value; and (ii) the right to have interest in the profit distributed in conditions equal to the common stocks, after a dividend equal to the minimum priority as set forth in item a is assured.).
73. Id. at art. 202, § 2d.
74.
Id. at art. 17.
75.
The Corporations Law defines a transfer of control as "transfer, whether direct or indirect, of stocks comprising the controlling block, of stocks bound by shareholders" agreements and of securities convertible into voting [Vol. 4 mentioned, the 2001 reforms of the Corporations Law reinstated tag along rights, albeit in a limited fashion. Mandatory tag along rights were made applicable only to bearers of voting shares, and tender offers can be limited to 80% of the price paid for the block of controlling shares. 76 In addition, the 2001 reformation also established an alternative mechanism for companies seeking to acquire control of listed corporations to remunerate minority shareholders. As currently set forth under the Corporations Law, purchasers can decide to offer minority shareholders the option to keep their holdings in the corporation in exchange for payment of a premium. 77 This premium should be equivalent to the difference between the market value of the stocks and the amount paid for shares comprising the controlling block.
The special listing segments establish more stringent rules. In the Novo Mercado, where nonvoting preferred stocks are forbidden, full tag along rights apply to all minority stocks. 78 The stocks, assignment of stock subscription rights and other rights related to securities convertible into stocks which may result in the transfer of corporate control." (art. 254, § 1st ). In addition, CVM Ordinance No. 361 of 2002 defines transfer of control as the "operation, or a set of operations, of securities alienation with voting rights, or to which are convertible, or of onerous assignment of subscription rights to these securities, performed by the controlling shareholder or by people which are partners of the control group, by which a third party or a group of third parties representing same interests acquire the corporation control power, as defined in the art. 116 of the [Corporations Law]." The aforementioned art. 116 of the Corporations Law defines controlling shareholder as "an individual or a legal entity, or a group of individuals or legal entities by a voting agreement or under common control, which: (a) possesses rights which permanently assure it a majority of votes in resolutions of general meetings and the power to elect a majority of the corporation officers; and (b) in practice uses its power to direct the corporate activities and to guide the operations of the departments of the corporation." 76.
In practice, the debates over the exact events that trigger a transfer of control tend to end in controversy. A famous case involving this topic was the sale of Telecom Italia, which is the indirect controller of TIM, which provides cell phone services in Brazil. In a non-unanimous decision, the CVM ruled that a tender offer was mandatory. However, each member of CVM"s decisions body justified his vote on different grounds available at: www.cvm.gov.br/port/descol/resp.asp?File=2009-026ED15072009.htm (last visited April 21, 2011). See also GUILHERME DÖRING CUNHA PEREIRA, ALIENAÇÃO DO This listing segment allows corporations to issue nonvoting preferred stocks, but the latter must be granted tag along rights corresponding to least 80% of the value/conditions applicable to the controlling group.
80
The Corporations Law also establishes an appraisal right ("direito de recesso") for shareholders dissenting from certain corporate resolutions. Appraisal rights can be triggered by the following events: a change in the proportion of classes of stock that causes a loss to the dissenting shareholder (unless this is expressly allowed for in the bylaws), a change in the redemption or amortization terms of one or more classes of preferred shares, or the creation of a new, more favored class that causes a loss to the dissenting shareholders. 81 The dissent and appraisal right will also be triggered by a reduction of the compulsory dividend or a change in the corporate purpose. 82 Dissenting shareholders of listed corporations that own illiquid stocks can also request the appraisal of their stocks in case of merger or incorporation by another company or participation in a "group of corporations." 83 The same appraisal rights also apply in case of a spin-off of the corporation, but only if the spin-off results in a change in the corporate purposes (except when the spun-off assets are transferred to a company with a main line of business that coincides with that of the corporation originally spun-off), if there is a reduction in the mandatory dividend, or if the spin-off causes shareholders to join a group of corporations. 84 The bylaws can establish the criteria for appraisal of the stocks of dissenting shareholders, subject to a minimum value based on the book value of the corporation as recorded in the latest financial 79.
Corporate Governance Level 2 Listing Rules, item 8.1.
80.
Id. at item 8. statements. 85 That said, appraising stock in concrete cases often gives rise to controversies and lawsuits. 86 In Brazil, this is particularly common in transactions involving the incorporation of a controlled company. 87 The Corporations Law establishes that in these cases the exchange ratio of stock shall be based on the net worth value of the shares of both controlling and controlled companies, the assets and liabilities (of both of them) valued pursuant to the same criteria and on the same date, at market prices, or according to another criteria indicated by the CVM. 88 However, if the conditions for the exchange of the stock of the non-controlling shareholders are considered less advantageous than those resulting from such criteria, dissenting shareholders have the right to choose between having the exchange ratio adjusted or having their stock appraised and refunded. 89 To mitigate the problems associated with conflicting of interests that inevitable arise in these kinds of transactions, in 2008 the CVM enacted a Guideline Opinion ("Parecer Orientação No. 35/2008") containing a number of procedures to be followed during the negotiation of the merger protocol (including those involving downstream mergers). These procedures include the creation of an independent committee to opine on the fairness of the merger.
As of 2001, delisting is only possible if the corporation that issued the stock, the majority shareholders, or the controlling corporation makes a tender offer to acquire the outstanding shares. 90 The price of the tender offer will be calculated based on Id. at art. 264, § 3d. 90.
In Brazil, there is no distinction between admission to listing and admission to trading. Once a corporation goes public, all of its securities may be negotiated on a stock exchange (or on the OTC market) as long as the more one or more of the following criteria: net assets appraised at market value, discounted cash flow, comparison by multiples, share quotation in the securities market, or other criteria adopted by the CVM. 91 If less than 5% of all stocks issued by the corporation are outstanding after the expiration of the tender offer, the corporation can unilaterally decide to redeem these outstanding shares (squeeze out). 92 For corporations listed in the Novo Mercado or in Level 2, the valuation for the tender offer cannot be lower than the economic stock value. 93 Finally, shareholders have a right of first refusal for the subscription of a capital increase in proportion to the number of shares they currently own. 94 In order to avoid capital increases made only for the purpose of diluting minority holders, the Corporations Law requires that every proposal to increase the corporation"s capital contain a detailed explanation of why the capital increase is necessary and the criteria used for the calculation of the price of the stocks being issued. 95. Corporations Law, art. 170. The criteria for calculation of issuance price can only be the expected profitability of the corporation, the equity value, [Vol. 4
C. Oversight and Information Rights
Minority shareholders typically exercise their oversight and information rights through the statutory audit committee ("conselho fiscal"). The corporation"s bylaws can, but need not, require the audit committee to function indefinitely. 96 When the audit committee is not permanent, it can be brought to act upon the request of shareholders representing 10% of the corporation"s voting stocks or 5% of the corporation"s nonvoting stocks. 97 All of the preferred shareholders holding nonvoting or restricted voting shares can jointly appoint a member of the audit committee in a separate voting session, and that same right is granted to minority shareholders who own at least 10% of the voting capital. 98 However, the ability of minority shareholders to restrict the controlling group of shareholders by means of the audit committee is limited because the law guarantees the right of the controlling group to appoint the majority of the members of the audit committee. The audit committee does not have powers to make corporate resolutions. Nevertheless, its members can individually give an opinion about certain topics, particularly as regards the integrity of the management"s actions and the fulfillment by the officers of their legal duties. 100 Upon the request of any of its members, the audit committee can also request information from the administrative bodies, as well as require the preparation of special financial or accounting statements. 101 In addition, the audit committee opines on the management"s annual report and on the management"s proposals and plans to increase corporate capital, to make new investments, to distribute dividends and to undergo incorporations, mergers or spin-off transactions.
102 Moreover, it is in charge of calling shareholders" meeting if the officers fail to timely do so, and of examining the corporation"s books on a quarterly basis.
103
Minority shareholders can also act independently of the audit committee. At the request of shareholders representing at least 5% of the total stock capital, a complete inspection of the books of the corporation may be ordered by the court, whenever acts contrary to the law or to the bylaws occur, or there are grounds to suspect that serious irregularities may be present. the statement of cash flows and the value added statement, changed rules concerning accounting criteria and methods, classification of assets, restrictions for the use of deferred asset accounts, established criteria for valuation of cash equivalents, intangible assets and assets allocated to long-term operations and long-term liabilities. In addition, a few regulations have been issued more recently with to the goal of standardizing information available to regulators and investors. Under CVM Ordinance n. 480, of 2009, issuers are required to send periodical information to CVM according to a new format and to keep the data available for investors (including on their webpage) for three years.
107 Chiefly among such information to be disclosed is that involving transactions with related parties and the remuneration of officers and directors.
108
Corporations listed at BM&FBovespa"s special segments face higher disclosure requirements. At the Novo Mercado and at Level 2, corporations must prepare annual balance sheets pursuant to international accounting standards (US GAAP or IFRS), thereby improving the quality (and quantity) of information that is publicly available.
109 These corporations must disclose the existence of their securities that are held by controlling shareholders. 110 They also hold public meetings with analysts and investors at least once a year, present an annual calendar with the relevant events for the forthcoming year (such as the dates of shareholder meetings, 108. Under the argument that it violated a constitutional right to privacy, the Brazilian Institute of Finance Executives of Rio de Janeiro (IBEF-Instituto Brasileiro dos Executivos de Finanças do Rio de Janeiro) questioned in court the constitutionality of the requirement on the remuneration of administrators. The CVM wants listed corporations to disclose the maximum, average, and minimum remuneration of the members of the board of officers and board of directors. The IBEF accepts the disclosure of global amounts, but contends that the illegality lies in that the proposed scheme allows the public to identify the CEO"s compensation. The IBEF obtained a provisional remedy ("medida cautelar") allowing its members not to disclose information on remuneration. See SLS 1.210-RJ, Justice Cesar Asfor Rocha, April 13, 2010 available at www.stj.gov.br (last visited April 21, 2011).
109. Novo Mercado Listing Rules, item 6.2 and Corporate Governance Level 2 Listing Rules, item 6.2.
110. Novo Mercado Listing Rules, item 9.1; Corporate Governance Level 2 Listing Rules, item 9.1; and Corporate Governance Level 1 Listing Rules, item 6.1. release of financial results, etc.), 111 present detailed information about related party transactions, 112 and disclose on a monthly basis a summary of the transactions with derivatives and securities of the corporation that were carried out by the controlling shareholders.
113
Officers of listed corporations have to inform the stock exchange, as well as publish in the press, any resolution of a general meeting or of the corporation's managing bodies. Further, they must disclose any material events which occur in the course of business that may substantially influence the market price of the securities issued by the corporation, or the decision of investors to sell, buy, or exercise any right pertaining to the corporation"s securities. 114 Under current CVM regulations, material events include the signing of contracts for the transfer of control of the corporation (even if under conditional provisions), changes in the control of the corporation (including through the execution, or amendments to a shareholder agreement), the authorization for listing securities issued by the corporation (in any domestic or foreign markets), changes in accounting criteria, and approval of stock options plans, among others. 115 Furthermore, CVM regulations require the disclosure of information about sales of 5% blocks of voting stock or more. Disclosure is also necessary when the ownership of a type or class of stocks reaches 5% (or is reduced by 5%) of the total of such type or class. 116 [Vol. 4
D. Procedural Rights
Procedural rights are the inherent abilities to litigate and to demand legal remedies in court. Lawsuits against officers can be brought to court by the corporation upon the request of the minority shareholders, similarly to American-style derivative lawsuits. 117 However, the effectiveness of these lawsuits is impaired by the fact that the shareholders" meeting (and not the board of directors, as typically occurs in the United States) has to approve them; and controlling shareholders have historically disfavored such lawsuits.
118 These efforts are further hampered by the fact that in Brazil it is still common for officers to have close personal ties (often family ties) with the controlling group.
If the shareholders" meeting fails to approve the filing of derivative lawsuits, minority shareholders representing at least 5% of the corporation"s aggregate stock capital may still file the claim. 119 But the incentives for minority shareholders to file such claims are low, because they will bear the initial costs of the lawsuit and the verdict-which is somewhat uncertain and typically takes a long time-will go to the corporation. Hence, derivative lawsuits against officers are rare. Arguably, the procedural mechanism that could really protect minority shareholders is class action lawsuits. However, Brazilian procedural laws do not make room for them. The result is that minority shareholders remain more likely than controlling shareholders to be hurt by actions of the officers. After all, if officers hurt the controlling group they can be easily dismissed; yet if they hurt only the minorities, they remain unlikely to be sued. 117 . A shareholder derivative suit is a lawsuit instigated by a shareholder of a corporation, not on the shareholder"s own behalf, but on behalf of the corporation. The shareholder brings an action in the name of the corporation against the parties allegedly causing harm to the corporation. Often derivative suits are brought against officers or directors of a corporation for violations of fiduciary duties owed to the shareholders vis-à-vis the corporation. Any proceeds of a successful action are rewarded to the corporation.
118. Any shareholder may bring the action if proceedings are not instituted within three months from the date of the resolution of the shareholders" meeting approving the lawsuit. Corporations Law, art. 159.
119. Id. at art. 159.
E. Indirect Protection
Minority shareholders may also be indirectly protected through a number of legal remedies that aim at safeguarding the corporation from value-destructing actions of its controlling shareholders and officers. These are means of "indirect" protection because the immediate focus is on the protection of the corporation, and the minority shareholders only benefit from such actions to the extent that the improvement of the corporation"s state of affairs enhances their stock value and dividends payments.
The Corporations Law rules the exercise of voting in shareholder meetings and the exercise of controlling power in the course of the corporation"s businesses. Accordingly, each shareholder has a legal duty to vote in the corporation"s interest.
120
In practice, a vote will be deemed "abusive" if it is exercised with the intent to cause damage to the corporation or to other shareholders, or of obtaining an advantage for the shareholder or for a third party to which neither is entitled, and which results or may result in damage to the corporation or to other shareholders.
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In addition, each shareholder is barred from voting on any corporate resolutions dealing with the evaluation report on the property which he contributed to form the corporation's capital, or on the approval of his own accounts as officer, or on any other resolution which may benefit him personally or in which he and the corporation may have conflicting interests. Controlling shareholders are required to use their controlling powers in order to make the corporation accomplish its purpose and perform its "social function," 123 and have duties and responsibilities to the other shareholders of the corporation, to those who work for the corporation and to the community in which it operates, the rights and interests of which the controlling shareholder must loyally respect and heed. 124 The Corporations Law also contains a detailed description of the duties and responsibilities of the corporation"s officers. 125 Officers generally have fiduciary duties of diligence 126 and loyalty, as is common in shareholder is a priori prevented from approving the payment of royalties under a contract to be entered into with the indirect controlling company). 124. Corporations Law, article 117, § 1st contains a non-exhaustive list of "abusive" actions which includes those circumstances where controlling shareholders (i) guide the corporation towards an objective other than in accordance with its corporate purposes clause or harmful to national interest, (ii) provide for the liquidation of a viable corporation or for the transformation, merger or spin-off of a corporation in order to obtain, for itself or for a third party, any undue advantage to the detriment of the other shareholders, of those working for the corporation or of investors in securities issued by the corporation, (iii) to provide for a statutory amendment, an issue of securities or an adoption of policies or decisions which are not in the best interests of the corporation but are intended to cause damage to the minority shareholders, to those working for the corporation or to investors in securities issued by the corporation, (iv) elect a corporation officer or audit committee member known to be unfit for the position or unqualified, (v) induce, or attempt to induce, any officer or audit committee member to take any unlawful action, or, contrary to their duties under this Law and under the bylaws, and contrary to the interest of the corporation, to ratify any such action in a general meeting, (vi) sign contracts with the corporation directly, through a third party or through a business in which the controlling shareholder has an interest, incorporating unduly favorable or inequitable terms, (vii) approve, or cause to be approved, irregular accounts rendered by corporation officers as a personal favor, or to fail to verify a complaint which he knows, or should know, to be well founded, or which gives grounds for a reasonable suspicion of irregularity, and (viii) subscribe stocks with the contribution of property unrelated to the purpose of the corporation. 127. Under Brazilian Law, each officer is prohibited from performing any acts of generosity to the detriment of the corporation; borrowing money or property from the corporation or using its property, services or taking advantage of its standing for his own benefit or for the benefit of a corporation in which he has an interest or of a third party, without the prior approval of a general meeting or the administrative council; by virtue of his position, receiving any type of direct, or indirect, personal advantage from third parties, without authorization in the bylaws or from a general meeting; usurping a commercial opportunity which may come to his knowledge, by virtue of his position, for his own benefit or that of a third party (even if this is not harmful to the corporation); failing to exercise or protect corporation rights or, in seeking to obtain advantages for himself or for a third party, failing to make use of a commercial opportunity which he knows to be of interest to the corporation (although the law allows officers to contract with the corporation on arm-length basis); acquiring for resale at a profit property or rights which he knows the corporation needs or which the corporation intends to acquire. In spite of the myriad of regulations on the topic, the effective protection of minorities in Brazilian stock markets still hinges on at least two factors. First, on the improvement of the formal regulation itself. Sensitive issues include the quality, quantity and standardization of the information that is publicly disclosed, the use of poison pills by corporations with concentrated ownership, and the use of Brazilian Depositary Receipts by corporations with large operations in Brazil, among others. 131 Second, in developing countries it is not uncommon to find fairly modern legislation that does not work well in practice. To a large extent, this depressing note applies to Brazil. In particular, Brazilian courts are largely deemed by corporate lawyers and other market players to lack the necessary expertise to delve into the intricacies of securities laws and the economic dynamics of securities transactions. This trait can be partly attributed to the absence of courts and judges specialized in corporate and securities transactions. In fact, Brazilian courts are remarkably slow and their decisions on corporate matters are somewhat unpredictable. 132 As so, the interpretation and doctrinal analysis of corporate law is her function or position. In 2002, CVM Ordinance No. 358 of 2002 objectively prohibited broader forms of insider trading. Accordingly, controlling shareholders, administrators, members of the audit committee, members of the board of directors, and members of any other statutory or advisory bodies to trade securities before the formal release by the corporation of notices required under the law in specific cases ("fatos relevantes"), or before the release of financial statements or of information on mergers and acquisitions involving the issuing corporation (art. 13). At the same time, the Capital Markets Law (Law No. 6 insufficient to reflect the reality of the standards of protection of minority shareholders. The most sophisticated debates within securities litigation take place in the course of administrative disputes at the CVM. To understand the big picture, however, one should also examine the actual enforcement of laws and regulations, both in court and at the administrative level by the CVM. This exercise is touched upon in the next section.
IV. THE ENFORCEMENT OF PROTECTIVE MECHANISMS
Analyzing trends and identifying patterns in Brazilian case law is not an easy task. 133 First, the country does not adhere to principles of stare decisis, and inconsistency in case law over corporate matters is legendary. Second, the country adopts a diffuse system of judicial review (meaning that any judge can declare a law unconstitutional), making it harder to identify the predominant judicial opinions.
134 Finally, the degree to which judicial decisions are available for consultation over the internet varies depending on the topic and the state.
This 136 This is the state where the BM&FBovespa is located, and also the state where most listed corporations have their headquarters.
As illustrated in Table 1 , most of the cases (66%) were brought to court by individuals, and institutional investors were the plaintiffs in only 18% of the cases. This finding contradicted the expectations of the researchers because the absence of class action mechanisms and problems of "rational ignorance" 137 would suggest that the institutional investors-who have higher stakes and are more sophisticated than the individuals-would be the plaintiffs in most cases. The explanation could be that institutional investors have enough powers to engender political arrangements with the controlling groups that avoid the need of going to court, or perhaps it has to do with the nature of the issues being litigated.
The corporations that issued the stocks were the defendants in most cases (88%). Controlling shareholders were the defendants in only 10% of the cases and the corporate officers in only 2%. In an environment where private benefits of control have historically been deemed to be high, the small amount of lawsuits against controlling shareholders may suggest that the regulations are lax on restricting controlling shareholders, and/or that proving a case against controlling shareholders is very difficult. 137. Ignorance about an issue is said to be "rational" when the cost of educating oneself about the issue sufficiently to make an informed decision can outweigh any potential benefit one could reasonably expect to gain from that decision, and so it would be irrational to waste time doing so. The research also tried to identify the specific questions that were being litigated. As expected, the sample showed a larger proportion of lawsuits where shareholders tried to enforce their own direct interests and a lower proportion of lawsuits trying to hold officers or controlling shareholders liable. 138 Common topics included the request for recognition of dissent and appraisal, request for higher dividends payments, and the request for the exhibition of corporation"s documents, etc.
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notified by minority shareholders, by investors in securities other than stocks, or by associations representing minority shareholders. Moreover, in four cases the CVM acted upon a notification by the Central Bank of Brazil, in three cases upon a notification of a member of an audit committee, and in one case the CVM acted upon a joint notification given by a member of the board of directors together with the corporation. In the remaining seven cases, the CVM acted because of other unrelated reasons.
Officers, directors, controlling shareholders were the main targets of the CVM"s administrative processes. Here there is a sharp distinction with the judicial proceedings, in which the corporation itself was most often the defendant. The CVM filed 80 proceedings against officers, 66 against directors, 40 against the controlling shareholders, 11 against auditors, and 27 proceedings were filed against members that are not in any of these categories.
The length of time between the date of the infraction and the conclusion of the administrative proceeding lasted on average six years. In spite of some investments that had been made by the government to strengthen the CVM, the study could not identify any trend demonstrating a decrease in the duration of the proceedings.
Alleged infractions to disclosure requirements, abuse of controlling powers and wrongdoings by officers were the themes that appeared most frequently in the administrative proceedings. The high number of disclosure issues being litigated can be partially explained by the fact that these kinds of infraction are the easiest detected by the CVM, yet that does not mean that disclosure problems are the most relevant ones. Moreover, the degree of acquittal of the individuals being prosecuted for disclosure mistakes is rather high. Table 2 below shows that the proportion of convictions over time had increased for certain groups and decreased for others. This is due to a change in the pattern of issuances of subpoenas by the CVM, because in recent times the CVM has been adopting a strategy of issuing subpoenas to a large number of individuals who may be potentially involved in wrongdoing, even if there is not clear evidence against any one of them individually sufficient to initiate a proceeding. The main reasons for acquittal of the defendants were the inapplicability of the specific legal provision to the conduct that gave rise to the investigation, the absence of responsibility of the defendant for the specific conduct being prosecuted, and the absence of sufficient evidence. The cases of insider trading presented higher levels of acquittals, and this is probably due to the fact that they are harder to prove. In the cases where there was a conviction, the penalties most commonly applied were fines.
The relatively low levels of enforcement of the law and the legal uncertainties prevailing in Brazil with respect to corporate matters have contributed to the expansion of alternative dispute resolution methods, particularly through arbitration proceedings. Historically, Brazilian courts have been refractory to arbitration. Because of this, the 2001 amendment to the Corporations Law has expressly permitted the corporation"s bylaws to specify arbitration as a means to resolve disputes involving shareholders. Moreover, BM&FBovespa has made the use of arbitration mandatory for corporations listed in the Novo Mercado and Level 2.
While the study found no statistical evidence on effectiveness and frequency of arbitration proceedings, anecdotal evidence shows that the use of arbitration in corporate matters involving Conviction Conviction + acquittal Acquittal of all minority shareholders remains problematic. 141 The election to use arbitration does not preclude the parties from requesting precautionary injunctions in court. Such precautionary injunctions can be appealed, often leading to time consuming court battles that can paralyze arbitration proceedings for a long time. Further and more importantly, court enforcement of arbitration awards can itself lead to lengthy court proceedings. This is particularly problematic because it is not uncommon to find cases where judges reopen the merits of the arbiter"s decision. All of that suggest that the improvement of Brazilian courts should remain an important concern for investors, lawyers and policymakers in the years to come.
V. CONCLUSION
The protection of minority shareholders in Brazilian listed corporations is subject to a dual legal framework. The relative laxity of the Corporations Law lies in direct contrast with the much greater stringency of the rules established by BM&FBovespa for stocks traded in its Novo Mercado. In any case, the effectiveness of either framework is hampered by procedural problems both at the judicial and administrative levels. However, the existence of these problems should not obscure the fact that corporate governance practices have dramatically improved in Brazil over the past decade. BM&FBovespa would probably not have advanced so dramatically had it not been for a major change in the attitude toward corporate governance. A static approach leaves some questions as to the quality of the legal protection currently available to minority shareholders. Yet, examining a more dynamic, or historical approach, suggests a promising trend.
